
3n7gr (3rd\er ar asreferer, 
Office of the Commissioner" (Appeal), 

ch ei -4 v1"1 Q fi t1 , .3fQl<>f JI I .!j,i-h I ~ -4 , JI t' cH c. I ~ I c. 
Central GST, Appeal Commissionerate, Ahmedabad 
sftew& sraer, 1sreaavf, 31a-4rd1&l31a1TI& 3Coo{9. 
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015 
. -.&- 07926305065 e:<>li'.hc.f,807926305136 

TION 
AX 

MARKET 

DIN: 20220764SW000000P744 

Bfrs-crn=c 
q p7got iteuT : File No: GAPPL/COM/STP/2668/2021 j,"H .S I T ~ ).J.J sr .. 
~ ~ ~ ~ Order-In-Appeal Nos.AHM-EXCUS-003-APP-30/2022-23 
~ Date: 05-07-2022 ~ ffl' ctr cTTfr& Date of Issue 08.07.2022 
srgad (ore) a1er#nfRe 
Passed by Shri Akhilesh Kumar, Commissioner (Appeals) 

Arising out of Order-in-Original No.· AHM-CEX-003-ADC-MSC-015-21-22 .. ,~: 15.06.2021 
passed by Additional Commissioner, CGST& Central Excise, Gandhinagar Commissionerate 

TT 

0 
tl' 31Ylc'1c/'lciT cITT ~ ~ LfcTT Name & Address 

Appellant 

1. M/s Shilp Gravures Ltd 
780, Pramukh Industrial Estate, 
Sola-Santej Road, Rakanpur, Gandhinagar 

ails af st 3rd)et sndvr et srials srgra aat ? at as sy order t f urrfRerf fl) 
~ ~ x=ra:r=r ~ ~ ~ <TT :fRTa=ruT ~ ~ cBx ~ i I 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

1lRc'I fl xc/'l I'< cITT ~lffUT ~ 

® Revision application to Government of India: 

(1) ~ '23cl11~.-J ~ ~. 1994 ctr tTRT rn ~ ~ ~ 1W7C'lT ct ~ # ~ tTRT ~ 
'3cl-mx1 ct ~~ Y-<'1c/'l ct ~ :fRTa=ruT ~ 3ltli'l ~. '+Tffif flxc/'llx, fclm' li?llc'1ll, ~ 
ferry, jleft +ifGet, uffat fly ras, ire +sf, rs feel : 110001 qs) a$ on+ft ifgg I 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New 
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section ( 1) of Section-35 ibid : · 

(i) ufe +rot a) if- s +re} # era gt grfraoit sit et fpoet +rverut at sru amen? + n 
fcrlm 'tjO-silllx ~ ~ 'tjU-sPII'< if +TTc'1' ~ \Jllc1 ~ +TTTr lf, <TT fcrlm 'tj0-5llll-< <TT ~ lf ~ % fcrlm 
a1teat +# ut faff rvsrs + st +rot aS fut a lit gs sli 
(ii) In case of any loss of goods where the toss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. 
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(en) 'lfffif * ~ ~ ~ <TT m ~ Pl1.1ffaa lf@ 1lx <TT lf@ * ~Pl>1f01 ~ '3""Cf<TTTT ~ ~ lf@ 1lx ~ ~ * ~ * ~ ~ \iTI" 'lfffif * ~ ~ ~ <TT ~ "ri Pl1.1ffaa $" I 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(~) <1ft ~ cf)T :f@R ~ ~ 'lfffif * ~ (~ <TT ~ <ITT) f.'rl.1fu fcp,:rr Tf1TT lf@ "ITT I 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 

sif+ sure ueniat op d qa a ferg oit sq&) af®e -eu a$1 mg g sit @eh srdr vit gw erer vi 
frRr:f * ~ ~- 3M'fc;r * Eiffl t1lfuf err x-rnl -q'{ <TT~ ~ fcl:m ~ (-;::t.2) 1998 tlRT 109 EiTTT 
frga fog mg el 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

~ ~ ~ (3M'fc;r) Pl1.1>1lcl('{I, 2001 * frRr, 9 * ~ ~Pl~tsc >fq?[ ~ ~-8 lf zj ~ ~- 0 
fa smdsr as fa sndsr fa fe+fa at f- et as fa+get--arrest va srflet sneer aS) et--et vfif a} er 
~ 3lfcrcr;:r ~ \i'lAT ~ 1\N-[cfi ffl2T ffiffi ~-cp1 ~ ~ * 3RflTTf 'cfRT 35-~ ~ f.mfft'f qft * :fTTfR * ~ * ffl2T it3ITT-6 ~ ctr >ITT1 iTt m.fr ~ I 

() 
·' 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a 
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) ~ 3lfcrcr;:r ~ ffl2T "GT"ITT ~ ~ ~ ~ w=m <TT "mm qj1f 'ITTc1T w=m 200 / --ctrn :fTTfR ctr ~ 3trx 
\JTITT fic1•1xc/i>1 ~~~~"ITT cTT 1000/- ctr m.:flcrR ctr~ I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. 0 

f+ roe, d-flu scuitt groa vi la at orfrflt raifravvt as f orf\et 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ ~ ~ ~- 1944 ctr tlRT 35-~/35-~ * 3RPTTf: 
Under Section 358/ 35E of CEA, 1944 an appeal lies to : 

eaafeif@ uf@Be 2 (t) a # aaig argurt a} srenar a orfret , srdfreit a +met +f f es, a-el 
sure-+ ea yd tart 3rfleflet urut@ravi (f@see) a ufgu el:fret f)fear, srs+relate if 2"3711, 
qgamfl Jr4T ,31HRaT ,f@,&,Te1K , 3faTdTJTd--380oo4 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2floor, BahumaliBhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

(3) ~ ~- ~ 1i ~ ~ 3lrnTT cflT ~ Nill t cTT ~~~cf> ~- ~ cflT :J1@R '3Yg@ 
cPl" ~ fcnm \i'lFTT ~ ~ Cl~ ct mo,~ ~ ~ fm:511 ~ m ~ m cf> ~ ~~-em, ~ 
~ clJl' ~ ~ m ~ ~ clJl' ~ ~ TTPm v1TITT t I 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising· Rs. 1 lacs fee of Rs.100/- for each. 

(4) 

o 
(5) 

~llllc1ll ~~ 1970 ~~ ct'r ~-1 cf> ~ ~ ~ ~ \Jc@" ~ <TT 
~~~~-em,~~ cf>~ 1i ~ ~ ct'r ~ 'ITTdCR xil.6.50 _i'.ffr cbl~llllc1ll ~ 
feae tut slit anf8g ] 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

~ 3Tix ~ lWfc1T clJl' ~ ffl cf@ ~ ct'r 3Tix ~ UTA ~ TTPm vllill t "GIT m ~'--· 
~ '3C'-1 I c; 1 ~ ~ ~ ~ ~ (cbl llTRI !ti) frr:r::r, 1982 -4 ~ % I 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(55) it sou, at-flu ueuiet goo vi laraw ardfreflet urail®rav(fRrsec),as forfeit a +met # 
cf>Ae,<1J-liJl(Demand) ~ ~(Penalty) cflT 10% ~ ~ c.R1'T ~ ~I~. ~ ~ ~ 10 
~ ~ t !(Section 35 F. of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 

1994) 

0 ~ ~ ~ ~ 'BclrcITT' cfi 3-Rfdffi , ~r@rc;r ~ "~ cfi'l" ffiaf"(Duty Demanded)- · 

(i) (Section)~ 11D cfi ~ fc:t'<-Aft, ~; 
(ii) fc:rm 'JTc>fc, ~ ~ cfil" ~; 
(iii) hare fee fareaif ads fatar 6 c):; ~ ~ ~- 

a q¢ san 'ifea 3rdlr' af uget qd sran 4S avian at, 3rdor' eif@et aw? as fre qd rd aoar fgar 
ajar }. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. lt may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CE STAT. (Section 35 C (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(cxlviii) amount determined under Section 11 D; 
(cxlix) amount of erroneous Cenvat Credit taken; 
(cl) amount payable under Rule 6 of the Cenvat Credit Rules. 

. ~rm ,;mt~~ c):; ~a=r zj ~ 3lmrT ~ m c;-us ruc11R.c1 ~ c=rr :a:rm ~ crw ~ m- 
a, ©Thau,, ·--sos r ut 3flt sisf hast avs faarfea el aa &vs a 10% sjvraier u¢ 1 on wnseft BI -7 K"id 3/ EF ~ 1ftt 1% f. view of above, an appeal against this order shall lie before the Tribunal on payment of 

~~ ~~% i:)f} e duty demanded where duty or duty and penalty are in dispute, or penalty, where 
~ "'",.,.,o rtilt alone is in dispute." . -. . 
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ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Shilp Gravures Ltd., 

780, Pramukh Industrial Estate, Sola-Santej Road, Rakanpur, Gandhinagar 

(hereinafter referred to as the appellant) against Order in Original No. AHM 

CEX-003-ADC-MSC-015-21-22 dated 15.06.2021 [hereinafter referred to as 

"impugned order'] passed by the Additional Commissioner, CGST, 

Commissionerate Gandhinagar [hereinafter referred to as "adjudicating 

authority"]• 

2. Briefly stated, the facts of the case is that the appellant were holding 

Central Excise Registration No. AADCS0868GXM001 and were engaged in 

manufacture of Engraved M.S. Copper Plated Rollers. Intelligence was 

gathered that the appellant was clearing engraved and re-engraved M.S. 

Copper Plated Rollers under memos without payment of Central Excise 

duty/ and or Service Tax. Preliminary inquiry revealed that appellant were 

re engraving the old and used cylinder supplied by various customers and 

paying service tax at the time of clearance under the category of Business 

Auxiliary Services. The investigation revealed that the appellant were also 

clearing the reengraved cylinders under Memo without any valid invoice, 

without payment of service tax, and payments for such clearances were 

received by them in cash. It appeared that the process of re-engraving and re· 

chroming on the old and used cylinders does not amount to manufacture as O 
defined under Section 2 (f) of the Central Excise Act, 1944. Therefore, the 

services rendered by the appellant appeared to be covered under Business 

Auxiliary Services as defined under erstwhile Section 6519) of the Finance 

'Act, 1994. Thus, the charges received by the appellant for the services 

rendered were liable to service tax. The appellant had during the period from 

10.09.2004 to 17.05.2006 provided taxable Business Auxiliary services totally 

amounting to . Rs.1,55,31,517/- on which service tax amounting to 

Rs.16,04,940/- was evaded by them. 

3. The appellant was issued a SCN vide F.No. DGCEI/AZU/36-68/2006 

dated 18.04.2006 wherein it was proposed to recover service tax amounting to 

0 
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Rs.16,04,940/- along with interest. Penalty under Section 76 and 78 of the 

Finance Act, 1994 was also proposed to be imposed. 

4. The said SCN was adjudicated vide OIO No. 29/Addl.Commr/2008 

dated 28.03.2008 wherein the demand for service tax was confirmed and the 

amount paid by them was appropriated. Interest was also charged under 

Section 75 of the Finance Act, 1994. Penalty of Rs.200/- per day was imposed 

under Section 76 of the Finance Act, 1994. Further, penalty of Rs.16,04,940/ 

was imposed under Section 78 of the Finance Act, 1994. 

O 
5. The appellant, upon receipt of the said OIO paid the interest and 

penalty under Section 76 of the Finance Act, 1994. They also paid 25% of the 

penalty imposed under Section 78 of the Finance Act, 1994. 

6. However, being aggrieved by,the said OIO, the appellant filed appeal 

before the Commissioner (Appeals), Ahmedabad, who vide OIA No. 112/2008 

(Ahd-IID) CE/KCG/Commr.A) dated 24.09.2008 upheld the OIO and rejected 

the appeal filed by the appellant. 

o 
7. Subsequently, the appellant filed appeal against the said OIA before 

the Hon'ble CESTAT, Ahmedabad. The Hon'ble Tribunal, Ahmedabad vide 

Order No. A/11602/2016 dated 25.11.2016 held that simultaneous penalty 

cannot be imposed under Section 76 and 78 of the Finance Act, 1994 and 

accordingly, set aside the penalty under Section 76. The Hon'ble Tribunal 

further held that the appellant would be entitled to discharge 25% of the 

penalty imposed under Section 78 of the Finance Act, 1994, subject to 

fulfilment of conditions laid down therein. For the purpose of ascertaining the 

quantum of interest and fulfilment of conditions laid down in Section 78 of 

the Finance Act, 1994, the Hon'ble Tribunal 'had remanded the matter back 

to the adjudicating authority. 

8. In the denovo proceedings, the case was adjudicated vide the impugned  
order wherein the demand for service tax amounting to Rs.16,04,940/- was 

firmed and the amount paid by the appellant was appropriated. Interest 

ordered to be paid and the amount of interest already paid by the 

ellant was appropriated. Penalty of Rs.4,01,235/- (25% of the service tax 
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confirmed) was imposed under Section 78 of the Finance Act, 1994 and the 

amount of penalty paid by the appellant was appropriated. 

9. Being aggrieved with the impugned order, the appellant has filed the 

instant appeal on the following grounds: 

i) The impugned order is a non speaking order inasmuch in spite of 

their ·categorically raising the contention regarding setting aside of 

penalty under Section 76 and payment of penalty under Section 78 

twice and requesting refund of the aforesaid penalties, no finding 

has been given by the adjudicating authority. 
A 

ii) No findings have been given as regards the contention raised by 

them regarding exercise of powers under Section 80 of the Finance 

Act, 1994. The power under Section 78 was required to be exercised 

considering the fact that service tax was already paid by them and 

confusion as regards applicability of excise duty or service tax was 

prevailing in industry as a whole. 

iii) The adjudicating authority has not appreciated that penalty under 

Section 78 of the Finance Act, 1994 could not be recovered twice and 

the amount which was paid twice was required to be refunded to 

them. 

10. Personal Hearing in the case was held on 24.05.2022 through virtual 

mode. Shri Uday Madhurkar Joshi, Advocate, appeared on behalf of the 

appellant for the hearing. He reiterated the submissions made in appeal 

.memorandum. He further stated that they have got the refund of amount 

involved in penalty under Section 76 of the Finance Act, 1994. 

0 

0 

11. I find that the impugned order was passed in the remand proceedings 

ordered by the Hon'ble CESTAT, Ahmedabad vide Order No. A/11062/2016 

dated 25.11.2016. The relevant Paragraphs of the said order are reproduced 

as below : 

6. Therefore, simultaneous penalty under Sec. 76 and Sec. 78 of the 
Finance Act, 1994 cannot be imposed on the Appellant. Consequently, 
penalty under Section Sec. 76 is set aside. As regards the benefit of 25% 
of penalty on payment of duty and interest, the issue is covered by the 
decision of Hon'ble Gujarat High Court in the case of Santosh Textile 
Mills (supra) and Appellant would be entitled to discharge 25% of the 
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penalty imposed under Section 78 of Finance Act, 1994 subject to 
fulfillment of the conditions laid down therein. 

7. However, for the purpose of ascertaining the quantum of interest, 
and fulfilment the conditions laid down under Sec. 78 of the said Act, the 
matter needs to be remanded to the Adjudicating Authority. 

8. In the result, the impugned order is set aside to that extent and appeal 
disposed of in the above terms. 

11.1 It is clear from the above order of the Hon'ble Tribunal that the case 

was remanded for denovo adjudication only to the limited extent of 

ascertaining the quantum of interest and fulfilment of conditions laid down 

in Section 78 of the Finance Act, 1994 to be entit1ed to 25% penalty. 

O 

0 

.. 
12. I find that the adjudicating authority has vide the impugned order 

accepted the interest paid by the appellant and appropriated the same. As 

regards payment of 25% of the penalty imposed under Section 78 of the 

Finance Act, 1994, the adjudicating authority has at Para 8.12 of the 

impugned order recorded that the appellant have made payment of the entire 

amount of service tax, interest and 25% of penalty within 30 days from the 

date of communication of the order and as such they have complied with the 

conditions laid down in Section 78 of the Finance Act, 1994. Accordingly the 

adjudicating authority has imposed 25% penalty and appropriated the 

amount paid by the appellant. 

13. I find that the impugned order has been passed in compliance with the 

directions of the Hon'ble Tribunal, Ahmedabad and there has been no 

deviation by the adjudicating authority insofar as compliance of the 

directions of the Hon'ble Tribunal are concerned. However, the appellant 

have in their appeal memorandum raised the issue of non-exercise of the 

powers under Section 80 of the Finance Act, 1994. This in my considered view 

is not permissible as the same was not raised before the Hon'ble Tribunal and 

neither has it been directed by the Hon'ble Tribunal to consider it· in the 

remand proceedings. Since the scope of the remand proceedings was limited 

to the extent directed by the Hon'ble Tribunal, it is not permissible for the 

appellant to raise any fresh grounds in such remand proceedings. --- .... 
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14. The appellant have claimed that since the penalty under Section 76 of 

the Finance Act, 1994 was set aside, the same should be refunded to them. 

During the course of Personal Hearing, the appellant submitted that they 

have received refund of the amount of penalty under Section 76 of the 
\ 

Finance Act, 1994. Hence, there appears to be no dispute on this issue and is 

considered to be settled as per law. 

15. The appellant have also claimed that they have paid the penalty under 

Section 78 of the Finance Act, 1994 twice, which is required to be refunded to 

them. As stated hereinabove, the impugned order was passed in the remand 

proceedings ordered by the Hon'ble Tribunal with specific directions of the 

issues to be decided and the same was complied by the adjudicating authority 

while passing the impugned order. If the appellant have paid the amount of 

penalty, under Section 78 of the Finance Act, 1994, twice, the proper course 

of action would have been to file a claim for refund of the penalty paid in 

excess. The appellant cannot seek refund in the course of the adjudication of 
el 

the main proceedings relating to payment of service tax, interest and penalty. 

Therefore, I do not find any merit in the contention of the appellant. 

16. In view of the facts discussed herein above, I uphold the impugned 

order and reject the appeal filed by the appellant. 

0 

0 
The appeal filed by the appellant stands disposed of in above terms. 

~ Jl'\.,/OyV•' 

uma ) 
Commissioner (Appeals) 

Atteaed: . . ' . 

(N.~arayanan. Iyer) 
Superintendent(Appeals), 
CGST, Ahmedabad. 
BY RP AD I SPEED POST 

Date: .07.2022. 

To 

M/s. Shilp Gravures Ltd., Appellant 
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780, Pramukh Industrial Estate, 
Sola Santej Road, Rakanpur, 
Gandhinagar 

The Additional Commissioner, 
CGST & Central Excise, 
Commissionerate: Gandhinagar 

Respondent 

Copy to; 
1. The Chief Commissioner; Central GST, Ahmedabad Zone. 
2. The Commissioner, CGST, Gandhinagar. 
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar. 

(for uploading the OIA) 
• Guard File. 

5. P.A. File. 

0 

0 


